BEFORE THE

POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

IN THE MATTER OF GROUND VATER
APPLICATION NOS. G3-21947,
G3-20486, G3-20818, G3-11743
AND G3-20700

FRANK P. SHIKN, JR. and
HARRY NMASTO,

Appellants,
V.

STATE OF WASEINGTON,
DEPARTMENT OF ECOLOGY, NINA
NETTIE JASMANN, BARNEY
GETZINGER, JOHN L. CALBO!,
HENRY CURTIS VINCENT III and
DICK HINKHOUSE FOR THE ESTATE
OF FRANK HINKHOUSE,

Respondents.

PCHB Nos. 648-A, 649, 650,

%51 and 652

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND CRDER
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Formal hearings {(which were originally set to be heard seriatum)

on the above-numbered appeals

came on regularly before Board member

W. A. Gissberg in Spokane, Washingtorn on November 12, 1974.

In each of the appeals:
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the sole appellant is either Frank P. Shann,



1 1Jr. or l'arrsy Masto, bhoth of whom avncared hy ard thrcucgh tr-1xr atzorna,

@ ¢ John Mcberg; the Depaertrent ¢f Ecolocy 235 1in cacl case ore of the

3 | respondernts and i1t appeared by arc througs Tick Dufford, nsgistznit AbTorm -y
4 | General,

5 One other respondent 1s involwvesd 1in each of the avpeals and cas

G | represented at the hearings in the folloniing marrcr:

T PCHE No. Respondent Appearanace by

] 648, 6486-1 Nina N, Jzs™—ann Lawrence L. Tracy, Aztornoy

9 649 Barney Getzinger Dro se
10 650 John E. Calbor dird nct zappear
13 651 Henry C, Vincent 11T 4d1¢ not appea:
12 652 Lstate of Frank did nct appear

Hinkhouse
135
13 The Board had previcusly heard and taen evtensive testirony 1n the
| ¥ b

15 ¢ appeal of PCIiE Cause No. 613. In that case the i1ssues of fact and lar
16 are essentially the same as 1n these cases now before the Board.

17 Accordingly, at the outset of the instant hear:ngs, the appellants and
I8 the respondents, Jasmann, Getzainger and the Department of Ecology

19 stipulated to tne entry of a procedural orxder by the presiding ocificer

20 which would:

21 1. Incorporate as a part of the record of the instant appeals,
22 the transcript of the evidence and the exhibits adduced at

25 and during the hearaing on the appeal of PCHB 613.

24 2. Consolidate all of the instant appeals for hearing.

25 The presidinag officer at the hearing orally entexcd such an order

26 and, 1n so doing, took into account the statements of attorneys Moberg
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1 | and/or Tracy that respondents Calbom and Vincent had no objections

v | thereto. The Board confirms that order.

Having thus considered the transcript of the testirony and the

¢ | exhibits presented by the parties during the hearing of the instant
appeals and the transcrip:t of the testirony and the exhibits adduced

6 | during the hearing of PCHB 613, the contentions of the parties and thear
post hearing brleﬁs, the excepticns and reply thereto, and being in all

g | matters fully advised, this Board makes and enters the following

9 FINDINGS OF FACT
10 I.
11 Under the geographical area invelved in this matter there are

12 | prehistoric layers of perm=able basalt rock to a depth of at least

3 1 4,500 feet formed by successive lava flows. The layers form pockets in
14 | which ground water aquifers have formed. In 1843, with the construction
= | of Grand Coulee Dam, the Columbia Basin Project was formed to develop an
16 irrigation system for agricultural development.

17 The Columbia Basin Project never has provided irrigation canal

18 water to the geographical area involved in this matter. The easternmost
19 canal of the project, the East Low Canal, lies to the west of the instant
20 geographical area.

o1 II.

22 The instant geographical area historically was known as one where
97 | dry land farming was practiced. But in the early 1960s, probably as a
24 result of comingling of 1rrigation water seepage from areas to the

25 | west with natural water aguifers, the instant geographical area

6 experienced a rise 1n 1ts water table.

27 FINAL FINDINGS OF FACT,
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1 Farmers found 1t Finarcially feas:ible to dri'l for watce and, thus,

P2
-

ncreasa theilr crop yields by sprinkler irsr:zgeation. Recoondenti's

wl

predecessor agency issued 150 ground watgr well permits for irrigaticn

1

and, by 1966, 1t was obvious, from a declining weatsr table, that there

o~

S couléd be an overissue of water withdrawval permits,

6 ITI.
7 In response to the above-described situcetaion, the Departrert
8 | promulgated WAC 500-14-010 and -020 on itay 15, 1l967. Thase regulatzons

¢ establiched certaln ranagement areas and interim rules vngzr wbhaich

10 ground watcr applicaticons weould be banred, lirited or grantel pendirg a
11 study by the Department of the source, extent, depth, volume ard {lo. cf
Lo the ground waters.

13 Ir 1968, pursuant to the above, the Department clcsed an area

14 {called the "Odessa Fold Area"! of about 1,100 sgquare riles lying east
13 of the East Lowr Canal and including the i1instent gzegraphical area to the
16 granting of ground water withdrawals. The Depertmznt agreed to accept
17 applicatiors on a praority taime hasis hut announced 1t weould not process
18 trem until comnletion of the aforerentioned study.

19 1v.,

20 To provide a foundation for the Department's water nanagement program,

X1 | detailed studies were initiated by 1t to anvestigate water measurement

22 techniques, reasonable pump lifts, and to develop a functional ground water
23 | model.

24 One part of the study, calculated to measure the level of water in

£3 the aguaifer and hence the availability of vater for approprietion,

26 | resulted in the completion an 1971 (by the United States Geological Sur )
27 | FINAL FINDINGS OF FACT,
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20

of a mathematical model for the Cdessa and other areas of the Columbia
Basin. The model enables a computer to produce ground wvater flow and
aquifer wvater level information when water is subtracted by pumpinc or
added by recharge. Its results bhave been field measured and its accuracy
verified for the Odessa Sub-Area related to the instant appeals as late as
January and February, 1973. The model was based on the accumulation of
water data over four vears ending in 1970.

Another phase of i1ts study, '/as directed at gathering information
relating to the restraints of RCV 50.44.070, and was undertaken by the
State of Washington Water Research Center, the results of which were
embodied in October, 1971 in respondents' Exhibait 20 entitled "Long-Fun
Costs and Policy Implacations of Adjusting to a Declining Water Supply in
Eastern Washington”. The purpose of the study was to develop economic and
cost data i1n order that the Depariment could determnine a "reasonable or
feasible pumping lift in case of »umping developments" (RCW 90.44.070).

As the result of the completion of such studies and based thereon
the Department adopted WAC 173-128 (establishing the Odessa Ground-Water
Management Sub-Area) on January 15, 1973 and WAC 173-130 (Odessa Ground-
liater Sub-Area Management Policy) on January 25, 1974, both of which
cover the geographical arega of the instant appeals, and began to process
on a time praiority basis, as filed, those ground water applications 1t
had been holding since 1968,

V.

The policy of the Department provides for a limited controlled rate

of decline of the water level in "Zone A", ({(which 15 the area of the

instant appeals) to a total amount cof 30 feet 1n three years

FINAL FINDINGS OF FACT,
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1 | {(i3AC 172-130-063) ana to prevent tho wvater taeble from descendinyg more ©

v l300 feat bonearh the altitude of the sczcic vater level, as ieasured in

2 !1967. (WAC 173-130-070) 1In 1567 tle altitude ol the stacic water 1 1

4 |was 400 fect. Thus, by the crantiny of additicnel valer rights, ard the

5 |anpropriation thereof, the water level (as trat term 1s used in

g 'WAC 173-130-030(4; wrll ultzir ly he 2lleo-=d by the Depertbtrent to dccliw

7 lco 700 fect bkelow the earth's surface. Appelleants are prior raced

5 iaguropriators and, as a recult of the 1gsuasce of new perrits to others,

9 |will ultimazely be required o expend substantial sums c¢f roncy ‘or vell

10 1 zrd well appurtenance 1mproverents and addlitioral opereting costs to

11 'enable tlhem to apvropriate ths amounts of vetsr to which they have & proor

17 |right. Hovever, the Deparirent's regulaticns nrevent Jjunicr proprrators

17 ! (respondents) fror withdrawing ground water lcvels below 700 feet. Baser

14 'upon respendents' Exhibit 20 and tihe testamony orf Doctor Walter R. Lutcher
|

15 !ve Eind that allowing the water talkle to decline to 700 fzet, at the

16 [maximumr rate of controlled declaine of 30 feget an three years vill not

17 lresult 1n an unreasonable purpirg lift for the appeliants.

15 As new perrlts are issu=d under such stzte policy, the vvaters vihach

19 ' have been stored 1n the amuiiers wiil be devleted withain 35 years, butl

90 :waters will at all times seep rnto the aguifer to provide a sustained

o vield of water for the forseeable Ifuture.

22 VI,

23 The cost study received by respondents' Exhipit 20 was based upon

2| | price-market data of a five year tine period ending in 1971l. Since then

25 | both the prices which the farmer pays and at which he sells his product

96 | have increased. Since the prices at which a farrmer sells his product

27 i FINAL PINDINGS OF FACT,
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1 {is st1l1l valid and i1t constitutes the latest presently available

information on that subject.

3 VII.

4 Any new well vhich is developed and operating vithin three miles of
5 |another existing vell w:ill have a drawdown effect on the water table of
£ |the existing well and vice versa.

T VIIT.

8 Appellant Shinn, a well driller and irrigation systems specialist

=

with 26 years of experience 1n the Moses Lake axea, owns 500 acres of
10 | farm land serviced by thre= ground vater vells upon which he has rights
11 |prior in time to all respondents.

Appellant Masto, owns 1,440 acres of crop ferm land serviced by

-
to

s1X ground water wells upon which he has rights prior in time to all’

[\

14 |respondents. In 1974, during the height of the crop irrigation season,
15 {all of his vells experienced a steadily declining amount of water

{6 |production and one of his vells went dry. A similar experience occurred 1in
17 |11973. The cause of the lowering of water production was the declining

153 [water table level which has occurred in the areca.

19 I¥.

20 The Department granted respondents' respective applications for

91 |wells since they were found by the Department to have water available for
90 |a beneficial use and that they would not impair existing raights or be

93 |detrimental to public welfare. Appellants contend the new wells of

24 | rcspondents will adversely effect those of appellants by lowering the

25 | pumpaing level to an unreasonable level.

FINAL FINDINGS OF FACT,
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1 X.
9 Appalliznts were unable to preve that ths nreoposed wells ol rosnendaalc
g |Getziuger or Finkhouse would effect the satcy pumving level of the= vzlls ofFf
4 oither appellant. Appellants did establis» that cach of the proposzd ©=211%
5 |0f rcsvondanis, Jasmann, Calbom erd Vincoent, vould corntribvte Lo tho
g [cortinued loweriryg of the present watcs vuTpares levels of appeilanits!
v |lvells, but to a degree not krnovia, At any cvent, the anournc 0f ve 2y viib-
g |crawal conterplated by the combined permits ol respoadents {apprariatel
g | 50,000 gallons per minute) will be 'ithin the water table decline perwitited
14 , Py the provisions of WAC 173-130. The cumulative etfect of rcepordents’
11 twells will be to reduce the static vater lcvel of appallants' tells.
10 xI.
13 The only evadence of the economic reaconcklencss cf the puwning lif*+
11 |vbzch w11l b2 agnerally reguired as a resalt of the iaplemrcntation of
15 |lrespordent’™s policy and regulations is conteined 1n respcndents'
16 |Ixhibit 20. However, as that exhibit velates, "'hat 1s ‘'feasibkle' or
17 | 'econcric' or 'reasonable' to one water user may not apply at all in
18 1 another case." (page 102 of respondents' Dxhikzt 20)
19 Aznellants failed to establish that thz pumping 1i1ft, as to them,
vp |vould be unreascnable or not feasible.
21 XII.
22 Any Conclusion of Law hereinafter stated which is deemed to be a
23 | Findinyg of Fact 1s adopted herewith as same.
24 From these Findings the Pollution Contrcol Hearings Board comes
95 | to these
26
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CONCLUSIONS O LAW

I.

=R

Appellants do not question that the water permits 1ssued to

ol &)

4 lrespondents are for a beneficial use. Rather, appellants attack the
5 |1ssuance of permits to respondents on the ground that such appropriation
6 |of water would impair existing rights or be detrimental to the public

vvelfare (see RCW 90.44.060 vhich governs ground water but adopts

-1

8 |provisions of 90.03.290 relating to surface waters).
9 II.
10 It 1s true that appellants' rights, whatever they may be, precede

1§ |those of respondents'. Thus, the relevant question 1is whether appellants
19 |existang certificated water rights will be impaired by the regulations of
13 [the Department, i.e., WAC 173-130, and the 1ssuance of permits to

14 |respondents pursuant thereto, the effect of which will be to lower the

15 |pumping level of appellants' wells.

16 We conclude that the existing rights of appellants will not be

17 | impaired.

18 II1.

19 None of the permits of respondents, individually or collectively,

20 | nor WAC 173-130 violate RCW 90.44.070 which provides:

21 No permit shall be granted for the development or withdrawal
of public ground waters beyond the capacity of the underground
29 bed or formation in a given basin, district, or locality to
yield such water within a reasonable or feasible pumping lift
23 in case of pumping developments . . .
24 We conclude that the Department's limited and controlled rate of

95 | water level decline, as expressed i1n its rule and regulation, provides

26 | generally for a reasonable or feasible pumping lift. We recognize that

97 | FINAL FINDINGS OF FACT,
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cconcrilcs must bhe given vteight 1n corstruirg toe peaning Lo B2 grter

" = - 11 - - aw oy oy = . . N
feasiile. ovaever, T hevo

o the statutery iterms "reascnable”, or
3 lfound as a fact in Tindinc of Tact xI that anpellants d=xd not provo
4 | facts which, as to then, might have cstablishod ecoproric urreaegnarlernni,
5 |Cver had they done rfo, we would nonztheless conrclude that RCW GC.44.050

nust be interpreted as a probibition only vhen the pumoirg lift beooines

=2

7 tunreasonable or rot feasibls as to "pumpiny dev

i
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O
"
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X With tihe world-wide shortage of food and the svecter of hunger

g | becoming evernore acute, the public irlercst demands that urderground
10 |waters be utilized (end thus not vasted) 1n order to cenvert arid lerds

11 | into the production of food. That vould re=ult in a srall step ir tre

19 [fulfallment of Isaiah 35.1- The desert shalli rejorce and blossoa as t.2
13 |rose.

14 Assuming but not concluding, that appesllants have a sroperty righ:
15 |1r the level of the vater table, their remedy may bz to seck darages

15 |against the State of Washirgton.

17 Iv.

19 ! The perrits 1ssued by respondent are consistent, and not in conilict,

10 |with RCW 90.44,060, 20.44.07C and 90.44.130. Therefore tle permits of

vy | respondents should be upheld.

a1 V.
29 Anv Finding of Fact which should be deemed a Conclusion of Law 1s

v | hereby adopited as such.
Lk

)

24 Therefore, the Pollution Control Hearaings Board issues this

25 ORDER

25 The action ard findings of the Department and 1ts 1ssuance of the

27 | FTIIIAL FIKDINGS OF FACT,
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1 |permits to respondents are affirned.

) 1 ¥

2 DONE at Lacey, Washington this ﬂu?,&ucay of (\Wf"v{" g * , 1975,
el &

2 POLLUTION CONTROL HEARINGS BOARD
/-: _’/-"\ - :

4 ( £ e X
.".-{"/l_,ln.'-’? /j ""-f" Ly

5 CHRIS S.dTTP;, Chalrman
R -o"'- At 1 -# ) e
o e R / ~~ -—,,-h..-

T W. A. GISSBERG, l‘lembe

’ Mﬁ W

9 WALT WOODWARD, Membe
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I, Dolories CTsland, ceriify irat I cdeposiied

copies of tre Zorecoing docirent on Lthz A0

v
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n
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1073, to each of ihe folloiirg
knotr post oIfice addresses, 'jith the proper

ctive cunvelopes:

[r. Jchn !obharo
loherg ard iloherg
. O. EBcx "LT
lioses Lake, Vashinguon 90637

r. Lawrence L. Tracy
ttorney at Lawv

A
P. O. Drawer 610
Moses Lake, Washiacton 988237

''r. Wick Dufford

Assistant Attorney General
Department of Ecoiogy

St. lMartin's Colliege
Olympira, Washinoton 98504

Mr. Barney Getzinger
Poute 2, Box 107
lioses Lake, Washington 98837

Mr. Frank P. Shinn, JI.
710 East Broadway
Moses Lake, Washinaion

[Ls}
00
[aa]
(W)
~1

Mr. Harry Mastoe
. 0. Drawer B20
ioses Lake, Yashington 98837

d

Mg, Nirnza M. Jasmann
2127 Iris Court
Santa Rosa, Californza 9540«

Mr. John E. Calbom

Attorney at Law

P. O. Drawver 670

loses Lake, Washington 98837
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